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STATEMENT OF THE CASE
Nature of the Case
Robert Wesley Tibbitts appeals from the denial of his Rule 35 motions for
credit for time served as a condition of probation and for reduction of sentence.
Statement of the Facts and Course of the Proceedings
The district court sentenced Tibbitts to ten years with seven years
determinate upon his conviction for felony DUI, but suspended the sentence and
placed Tibbitts on probation for ten years. (R., pp. 122-25.) The district court
later determined that Tibbitts had violated his probation, executed the sentence,
and retained jurisdiction for 365 days. (R., pp. 169-70.) At this time (March 5,
2013) the district court granted credit for 188 days served. (Id.) On January 28,
2014, the district court ordered Tibbitts’ sentence suspended and placed him on
probation. (R., pp. 177-82.) Tibbitts again violated his probation, and the district
court revoked probation and ordered the sentence executed. (R., pp. 213-14,
219-20.) The district court awarded Tibbitts credit for 263 days served. (R., pp.
214, 220.)
Tibbitts filed a Rule 35 motion requesting leniency, which the district court
denied. (R., pp. 222-23, 225-30.) Tibbitts filed a timely appeal from the denial of
his Rule 35 motion. (R., pp. 232-33.) While the appeal was pending, Tibbitts
filed additional Rule 35 motions requesting additional credit for time served as a
condition of probation. (Aug., pp. 1-11.) The district court generally denied these
motions on the basis that the statutes mandating giving credit for time served as
a condition of probation were passed after Tibbitts had served his time, and were
1

not retroactive, although the district court did award Tibbitts five additional days
of credit. (Aug., pp. 12-15; State’s Aug., pp. 1-7.1)

1

The state’s Motion to Augment was filed contemporaneously with this brief.
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ISSUES
Tibbitts states the issues on appeal as:
1.

Did the district court err in denying Mr. Tibbitts’ motion for
credit for time served?

2.

Did the district court abuse its discretion in denying Mr.
Tibbitts’ Rule 35 motion?

(Appellant’s brief, p. 4.)
The state rephrases the issues as:
1.

Has Tibbitts failed to show any statutory requirement that the district court
is required to calculate time spent actually serving the sentence while in
the custody of the IDOC?

2.

Has Tibbitts failed to show error in the denial of his Rule 35 motion for
reduction of sentence?

3

ARGUMENT
I.
Tibbitts Has Failed To Show Any Statutory Requirement That The District Court
Is Required To Calculate Time Spent Actually Serving The Sentence
A.

Introduction
On appeal Tibbitts contends the district court erred by not granting him

credit for time spent in the custody of the Idaho Department of Correction
(“IDOC”) while on his rider. (Appellant’s brief, pp. 5-6.) The district court denied
credit for time while in the custody of IDOC because IDOC had already credited
Tibbitts’ sentence with that time (although the district court did grant an additional
five days credit for local incarceration in that time-frame). (State’s Aug., pp. 3-4,
7.)

Tibbitts’ argument fails because he has failed to show any statutory

requirement that the district court (as opposed to IDOC) is required to calculate
time spent actually serving the sentence and not just pre-judgment incarceration
or incarceration associated with probation violation proceedings.
B.

Standard Of Review
“The question of whether a sentencing court has properly awarded credit

for time served to the facts of a particular case is a question of law, which is
subject to free review by the appellate courts.” State v. Vasquez, 142 Idaho 67,
68, 122 P.3d 1167, 1168 (Ct. App. 2005) (citing State v. Hale, 116 Idaho 763,
779 P.2d 438 (Ct. App. 1989)). The appellate courts “defer to the trial court’s
findings of fact, however, unless those findings are unsupported by substantial
and competent evidence in the record and are therefore clearly erroneous.”
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State v. Covert, 143 Idaho 169, 170, 139 P.3d 771, 772 (Ct. App. 2006) (citing
State v. Davis, 139 Idaho 731, 734, 85 P.3d 1130, 1133 (Ct. App. 2003)).
The interpretation and construction of a statute present questions of law
over which the appellate court exercises free review. State v. Thompson, 140
Idaho 796, 798, 102 P.3d 1115, 1117 (2004); State v. Dorn, 140 Idaho 404, 405,
94 P.3d 709, 710 (Ct. App. 2004).
C.

Tibbitts’ Claim Is Unsupported By Legal Authority
The district court concluded it was not required to award Tibbitts time

spent serving his sentence in the custody of IDOC while on retained jurisdiction.
The district court was correct because it lacked jurisdiction under Rule 35 to
address IDOC’s calculation of time served on the sentence. State v. Martin, 159
Idaho 860, ___, 367 P.3d 255, 258-59 (Ct. App. 2016).
Tibbitts contends he is entitled under I.C. § 18-309(1) to have the district
court determine the amount of credit for time served while serving his sentence
during the retained jurisdiction period. That subsection, however, provides that
the defendant “shall receive credit in the judgment for any period of incarceration
prior to entry of judgment, if such incarceration was for the offense or an included
offense for which the judgment was entered.”

I.C. § 18-309(1) (emphasis

added). The only incarceration prior to entry of judgment was 121 days from
March 19, 2011, through July 18, 2011. (R., p. 117.) Time spent in the retained
jurisdiction program was not “incarceration prior to entry of judgment,” and
therefore not within the scope of I.C. § 18-309(1). Tibbitts has cited no authority
actually applicable to his claim.
5

Although Tibbitts has not claimed it applies, the other statute granting
credit for time served that is reviewable under Rule 35 is I.C. § 19-2603. I.C.R.
35(c). As it existed at the relevant time, that statute provided that “the time of the
defendant’s sentence shall count from the date of service of [the probation
violation] warrant.”

I.C. § 19-2603.2

Again, this statute does not apply to

calculation of service of the sentence in the custody of IDOC.
The district court in this case granted Tibbitts credit for 121 days of
prejudgment incarceration as it was required to do under I.C. § 18-309(1), and it
granted 67 days of time spent incarcerated as a result of the first probation
violation proceedings and 75 days for the second probation violation proceedings
as it was required to do under I.C. § 19-2603. (R., pp. 116, 170, 172, 209, 214.)
The district court also granted credit for the five days in the county jail between
Tibbitts’ release from IDOC on retained jurisdiction and the district court’s order
placing him on probation, as that time had not been credited by the IDOC.
(State’s Aug., pp. 3-4.) The district court had no statutory duty to calculate or
give credit for time spent actually serving the sentence in the custody of the
IDOC.3

See I.C. § 20-209A (governing Board of Corrections’ calculation of

sentence); Martin, 159 Idaho at ___, 367 P.3d at 258-59.
Tibbitts has presented no authority that the district court, as opposed to
the IDOC, is required to calculate how much of his sentence was served in IDOC

This statute was amended after the March 5, 2013 entry of the order revoking
probation. (R., p. 169.)
3
The record shows the IDOC credited Tibbitts with 325 days toward service of
his sentence for the retained jurisdiction. (Aug., p. 28; State’s Aug., p. 7.)
2
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custody during the period of retained jurisdiction.

Because the law states

otherwise, his claim of error is without merit.
II.
Tibbitts Has Failed To Show Error In The Denial Of His Rule 35 Motion For
Reduction Of Sentence
A.

Introduction
The district court revoked probation on this DUI (Tibbitts’ fourth felony and

ninth overall DUI conviction) when Tibbitts violated his probation by, among other
things, being convicted of another felony DUI. (R., pp. 213-14; PSI, pp. 2-5.)
Tibbitts shortly thereafter filed a Rule 35 motion for reduction of sentence:
This motion is made on the basis that on March 9, 2015, Mr.
Tibbitts was sentenced in Bonneville County case CR-2014-17205FE to a period of probation by Judge Joel Tingey. The charges in
that case were the basis for the probation violation in this matter.
Neither the Court nor the parties reviewed the PSI prepared in CR2014-17205-FE prior to disposition in this matter. Mr. Tibbitts
reports that he received his new charges after a domestic incident
with his fiancé [sic]. For that reason, Mr. Tibbitts also reports that
he was ordered to participate in the Bonneville County Domestic
Violence Court as a term and condition of his probation.
(R., p. 222.) The district court denied the motion. (R., pp. 225-30.) Relevant to
this appeal, the district court stated:
Tibbitts seeks leniency to participate in a new treatment program
offered by Bonneville County. Given Tibbitts’ history, and the
increasing seriousness of his criminal behavior during communitybased treatment programs, Tibbitts’ present ability to successfully
complete a third community-based treatment program is doubtful.
After two failed attempts at probation, and another incident of
driving under the influence, society must be protected from Tibbitts’
apparent inability to control his criminal conduct in the communitysetting. Therefore, incarceration is necessary. Tibbitts’
unwillingness to abide by the rules of his probation, and his failure
to learn from retained jurisdiction, lead to the re-imposition of his
original sentence.
7

(R., p. 228.)
On appeal Tibbitts’ counsel contends the district court “fail[ed] to
recognize the difference between the two community-based treatment programs
Mr. Tibbitts has previously participated in and the opportunity to participate in
domestic violence court.” (Appellant’s brief, p. 7.) This argument fails for two
reasons:

First, information that Tibbitts had been ordered to participate in

domestic violence court as a condition of probation was not new information
presented in the Rule 35 motion. Second, Tibbitts’ counsel’s claim that domestic
violence court was better suited to rehabilitate Tibbitts and prevent him from
drinking and driving than the programs that had already failed is without support
in the record.
B.

Standard Of Review
A motion for reduction of sentence under Rule 35 is essentially a plea for

leniency, addressed to the sound discretion of the court. State v. Knighton, 143
Idaho 318, 319, 144 P.3d 23, 24 (2006). To prevail on a Rule 35 motion, a
defendant must show that the sentence is excessive in light of new or additional
information subsequently provided to the district court in support of the motion.
State v. Adamcik, 152 Idaho 445, 484-85, 272 P.3d 417, 456-57 (2012); State v.
Huffman, 144 Idaho 201, 203, 159 P.3d 838, 840 (2007).
C.

Tibbitts’ Claim Of An Abuse Of Discretion Is Without Merit
Tibbitts has failed to show that the fact he had been granted probation in

the other case and ordered to complete domestic violence court was new

8

information presented in his Rule 35 motion. At the probation violation hearing
Tibbitts’ trial counsel informed the court that Tibbitts “was placed on probation by
Judge Tingey, and he was placed into the Domestic Violence Specialty Court
there in Bonneville County to address, through the community supervision, the
ongoing substance use that he’s still struggling with and address his mental
health concerns as well.” (3/23/15 Tr., p. 11, Ls. 5-10.) That Tibbitts was placed
on probation and ordered to participate in domestic violence court was not new
information presented in the Rule 35 motion.
Even if it had been new information, Tibbitts has failed to show an abuse
of discretion. Tibbitts contends that the district court erred by “failing to recognize
the difference between” the programs that had failed to rehabilitate him and the
programs offered in domestic violence court. (Appellant’s brief, p. 7.) However,
Tibbitts has failed to articulate, much less show from the record, why the district
court should have concluded that domestic violence court would have a markedly
better chance of rehabilitating him than the probation programs he had already
undertaken without rehabilitation.
Tibbitts has failed to show an abuse of discretion, both because the fact
Tibbitts had been ordered to complete domestic violence court was not new
information and because Tibbitts’ claim that the district court abused its discretion
is without merit.

9

CONCLUSION
The state respectfully requests this Court to affirm the district court’s
orders denying additional credit for time served and denying the request for
reduction of the sentence.
DATED this 25th day of October, 2016.

__/s/ Kenneth K. Jorgensen_____
KENNETH K. JORGENSEN
Deputy Attorney General

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 25th day of October, 2016, served a
true and correct copy of the foregoing BRIEF OF RESPONDENT by emailing an
electronic copy to:
ANDREA W. REYNOLDS
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

KKJ/dd

_/s/ Kenneth K. Jorgensen_______
KENNETH K. JORGENSEN
Deputy Attorney General
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